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the state there are no restrictions on groundwater use whatsoever.
Many observers lament the lack of uniform statewide regulation of
groundwater, but the Legislature has been reluctant to assert any control over this resource. Some environmental advocates are now bypassing the legislative process and are wielding evolving legal theories in
California courtrooms in order to change California's system of
groundwater regulation.
Before covering judicial use of the Public Trust doctrine and current groundwater litigation, this report provides an overview of California's water rights system, what local regulations currently apply to
groundwater, and the how the Legislature's water reform of 2009 left
the current groundwater regime largely untouched.
I. INTRODUCING CALIFORNIA'S WATER PROBLEMS

California is home to 37 million people.' It contains three of the
ten most populous counties in the United States, and three of the
most populous cities.3 The state has the nation's biggest economy, responsible for thirteen percent of the United States' gross domestic
product.' California also leads the country in agriculture, with nearly
$34 billion of agricultural production,' and nine out of the nation's
top ten counties for agricultural sales.' California supplies about half
of U.S. consumer's fresh produce, and fifteen percent of the nation's
agricultural exports.
California's extensive urban and agricultural development is at
odds with the state's natural conditions. Most of the state's water is located far from where it is needed. Precipitation patterns vary widely
throughout California, with more than 140 annual inches of precipitation falling in the forested Klamath Mountains in the northwest and
less than four inches in the far southeastern deserts.' Approximately
1. Paul Mackun & Steven Wilson, PopulationDistributionand Change: 2000 to 2010,
U.S.
Census
Bureau,
at
2
(March
2011),
available
at
http://www.census.gov/prod/cen2010/briefs/c201Obr-01.pdf.
2. Id. at 9.
3. Id. at 11.
4. The latest data of the U.S. Department of Commerce, Bureau of Economic Affairs, for 2009, puts California's GDP at $1.884 trillion, and the total GDP for the
United States at $14.027 trillion. See Gross Domestic Product by State Interactive Map,
BUREAU OF EcoNoMIC ANALYSIS, http://www.bea.gov/regional/gdpmap/GDPMap.aspx
(search by state) (last updated Nov. 18, 2010).
5.

U.S.

DEP'T OF AGRIC.,

NAT'L AcRIc. STATISTICS. SERV.,

2007

CENSUS OF

AGRICULTURE - STATE DATA 276 (Table 1, State Summary Highlights: 2007), availableat
http://www.agcensus.usda.gov/Publications/2007/Full_Report/Volume_1,_Chapter
2_USStateLevel/st99_2_001_001.pdf.
6. California Dept. of Food and Agriculture, An Overview of California'sAgricultural
ProductionStatistics,http://www.cdfa.ca.gov/statistics (last visited Apr. 20, 2011).
7. HEATHER COOLEY, JULIET CHRISTIAN-SMrrH & PETER H. GLEICK, PAC. INST., MORE
WITH LESS: AGRICULTURAL WATER CONSERVATION AND EFFICIENCY IN CALIFORNIA, A
SPECIAL Focus ON THE DELTA 11 (2008), availableat

http://www.pacinst.org/reports/more-with-lessdelta/more..with_1ess.pdf.
8.

DEP'T OF WATER RESOURCES,

UPDATE 2003 at 20 (2003), availableat
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seventy percent of the state's precipitation falls north of Sacramento.'
This region is the most rural part of California, with an economy dependent on forestry.'o By contrast, seventy-five percent of the state's
water use occurs south of Sacramento."
The timing of water use is also at odds with natural conditions.
Most precipitation occurs during the winter," and rivers swell with
snowmelt in the spring." Aggravating the supply problems are unpredictable cycles of drought and deluge." As one Southern California
climatologist remarked about the state's notoriously variable weather
patterns, "U]ust when you think you have Mother Nature figured out,
she sticks a finger in your eye.""
Faced with these natural conditions, California's leading status in
both urban development and agricultural production is dependent
upon a massive and intricate system of state and federal waterworks
that stores water and moves water throughout the state."
http://www.water.ca.gov/pubs/groundwater/bulletin_ 18/california's-groundwater
_bulletin_118_-_update_2003_/bulletinl18_entire.pdf [hereinafter BULLETIN 118].
9. Id. at 24.
10. See Total CaliforniaForest Land, CALIFORNIA FORESTRY ASSOCIATION, (Nov. 2008),
http://www.foresthealth.org/pdf/Total%20California%20Forest%2Land%2OMap.p
df.
11. Id. at 24. This figure includes urban and agricultural water use. It does not include "nonconsumptive" use, including environmental use such as minimum stream
flows required for ecological maintenance. Environmental use is increasingly influencing the water policy and politics in California and throughout the West. See, e.g.,
CAL. LEGISLATIVE ANALYST'S OFFICE, CALIFORNIA'S WATER: AN LAO PRIMER 32 (2008),
at
available
Peter
http://www.lao.ca.gov/2008/rsrc/water-primer/water-primer_102208.pdf;
Gleick, et. al. California Water 2020: A Sustainable Vision, PAC. INST., 23-26 (1995), available at http://www.pacinst.org/reports/california water-2020; Jacob Bornstein, Program Manager, Colorado Water Conservation Board, Needs and Demands: What Does the
FutureReally Look Like?, presentation at the University of Denver Water Law 2011 Symposium, notes available at http://aw.du.edu/documents/water-law-review/JacobBomstein-Needs-and-Demands-What-Does-the-Future-Really-Look-Like.pdf.
12. BULLETIN 118, supranote 8, at 24.
13. This pattern has historically caused widespread flooding in the Central Valley
and other areas throughout the state, with huge and ecologically important wetlands
covering many valley floors for parts of the year. White settlers began the complicated
drainage and channeling system that dried out much of the state, making way first for
agriculture and then for urban development. Most of the natural wetlands are now
gone but the high spring runoff, and the sometimes widespread flooding it causes,
continues to challenge the state's water management systems. On the history of flooding and wetlands drainage, see NORRIS HUNDLEY, JR., THE GREAT THIRST, CALIFORNIANS
AND WATER: A HISTORY 5-8, 79-84 (rev. ed., Univ. of Cal. Press, 2001). On modern
flood problems, see DEP'T OF WATER RESOURCES, FLOOD WARNINGS: RESPONDING TO
CALIFORNIA'S FLOOD CRISIS 2-10 (2005), availableat
http://www.water.ca.gov/pubs/flood/flood-wamings-responding-to-califomia's-fl
oodcrisis/01 1005floodwarnings.pdf.
14. On historical swings in precipitation, see HUNDLEY, supra note 13, at 8-11; see also
Hector Becerra & Catherine Saillant, Mother Nature Pulls a Fast One on Forecasters, L.A.
TIMES, Dec. 21, 2010, http://atimes.com/news/local/la-me-1221-weather-extremes20101221,0,5872898.story.
15. Bill Patzert, a climatologist at the Jet Propulsion Laboratory in Pasadena, California, quoted in Becerra & Saillant, supra note 14.
16. University of California Agriculture Issues Center, Water Supply and Demand, at
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Under natural conditions, nearly half of California's runoff would
flow from the mountains primarily in Northern California and the Sierra Nevada, through a network of over 700 miles of waterways in California's Central Valley, and out to the Pacific Ocean via the San Francisco Bay.' 7 The maze of waterways, known simply as the Delta,
embraces 738,000 acres between Sacramento, Lathrop, and the San
Francisco Bay Area." The Delta is the largest estuary on the Pacific
Coast of the Americas, and supports a huge array of plants, animals,
migratory birds, and fish.'"
The Delta also supports California's human population, being the
site of some of the most productive agricultural land in the United
States, home to a growing population, and the hub of California's water infrastructure. 20 Federal, state, and local water projects rely on the
Delta's water.2 ' Many Delta-area farmers pump irrigation water directly from the Delta, and the Central Valley Project, operated by the
federal government, uses the Delta to supply water primarily to agricultural users in the San Joaquin Valley to the south." The State Water Project, the largest water system run by any state, pumps water from
the Delta to supply primarily urban communities in Central and
Southern California. The massive pumps that the state and federal
projects use pump millions of acre-feet out of the southern end of the
Delta every year, directly killing significant numbers of fish and altering the region's ecosystem.
Californians have been paying close attention to surface water recently, with the Legislature passing a major package of water legislation in late 2009.24 Groundwater is also important to California, but
legislative reforms to groundwater management have been timid, at
best.
California leads the nation in groundwater pumping, taking 11 billion gallons of water from the ground each day, which totals more
than thirteen percent of U.S. groundwater extraction.2 ' About thirty
1-2 (2009), available at
http://aic.ucdavis.edu/publications/whitepapers/Water%20Supply%20and%2ODema
nd.pdf; see also Bureau of Reclamation, Central Valley Project,
http://www.usbr.gov/projects/Projectjsp?projName=Central+Valley+Project
(last
updated Aug. 31, 2009); Dep't of Water Resources, California State Water Project Overview, http://www.water.ca.gov/swp/index.cfm (last visited Apr. 18, 2011).
17. See Aquafornia Exclusive: Why the Delta Matters to Every Californian, AQUAFORNIA
(Sept. 3, 2007, 11:24 PM), http://aquafomia.com/archives/588.
18. Id.
19. Id.
20. Id.
21. Id.
22. Where Does California'sWater Come From?, AQUAFORNIA (Aug. 13, 2008, 9:29 AM),
http://aquafornia.com/where-does-califomias-water-come-from.
23. Id.
24. David M. Greenwald; "Historic" Water Deal Draws Both Praise and Criticism,
CALIFORNIA PROGRESS REPORT (Nov. 5, 2009),
http://www.californiaprogressreport.com/site/node/7062.
25. Coming in second is Texas, the other Western state not regulating groundwa-
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percent of the state's water comes from groundwater sources during
an average year, and during a drought the figure rises to forty percent
or more.2 1 Some cities rely on groundwater exclusively, including
Fresno27 , the state's fifth largest city, 28 and other cities throughout the
Central Valley.2"
Despite the importance of groundwater to California, the state
does not regulate groundwater on a statewide level.' This makes California one of only two Western states that do not have state-level
groundwater regulation, Texas being the other outlier."
II. CALIFORNIA'S COMPLICATED WATER RIGHTS AND MANAGEMENT
A. DIFFERENT RIGHTS SYSTEMS FOR GROUNDWATER AND SURFACE WATER

The California Constitution requires that all water use in California be "reasonable and beneficial... in the interests of the people and
for the public welfare." 2 California surface water rights operate under
a "dual system," recognizing both appropriative and riparian rights."
The State Water Resources Control Board (SWRCB) issues permits for
most appropriative water use, but has no authority over riparian rights
or groundwater." In fact, California law makes a clear distinction between surface water and groundwater.
California law sorts water into various categories. Surface water is
subject to state-level control, but confusingly, "surface .water" includes
some underground water: "subterranean streams flowing through

ter, which pumps more than 8.5 billion gallons daily. JOAN F. KENNY, ET AL., U.S.
GEOLOGICAL SURVEY, ESTIMATED WATER USE IN THE UNITED STATES IN 2005 at 6, table 1
(2009), available at http://pubs.usgs.gov/circ/1344/pdf/cl344.pdf.
26. BULLETIN 118, supra note 8, at 14.
27. Id.
28. In 2009, Fresno's population was 479,918, according to the Census Bureau's
latest estimates. Geographic Comparison Table, California - Place, U.S. CENSUS
BUREAU,

http://factfinder.census.gov/servlet/GCTI'able?-bm= y&-geojid=04000US06&_boxhead nbr=GCT-T1-R&-dsname=PEP_2009_EST&- iang=en&-format=ST-9S&sse=on (last visited Apr. 20, 2011).
29. BULLETIN 118, supranote 8, at 14.
30. Ellen Hanak & Caitlin Dyckman, Counties Wresting Control: Local Responses to California's Statewide Water Market, 6 U. DENV. WATER L. REv. 490, 491 (2003); Ann J. Stokes,
Comment, On the Brink of Tragedy: Reassessing GroundwaterManagement in California, 18
SAN JOAQUIN AGPic. L. REv. 175, 183 (2009).
31. Press Release, Pacific Coast Federation of Fishermen's Associations, Fishing and
Conservation Groups Sue Over Poor Water Management on Northern California's Scott River
(June 24, 2010), available at
http://www.envirolaw.org/documents/ScottRiverPTDSuit-PressReleaseFINAL.pdf.
32. CAL. CONST. art. X, § 2; codified in CAL. WATER CODE § 100 (West 2011).
33. People v. Shirokow, 605 P.2d 859, 864-65 (1980) (discussing the dual system in
a concise overview of California's water law history).
34. Ruth Langridge, ConfrontingDrought: Water Supply Planningand the Establishment
of a Strategic GroundwaterReserve, 12 U. DENV. WATER L. REv. 295, 303 (2009).
35. See CAL. WATER CODE §§ 1200,1221 (West 2011).
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known and definite channels."" Water that is not surface water or a
subterranean stream is referred to as "percolating groundwater"" and
is not subject to permitting by the SWRCB or any other state agency.3 8
California's water classifications serve as a crude proxy for a tributary
groundwater classification. The actual classifications, however, are
made based on the underground water's supposed flow characteristics," not on the underground water's actual relationship with surface
water supplies.
Although California leaves regulation of "percolating groundwater" to local governments, several laws exist under which the state
might have the power to control groundwater. The highest authority
is the constitutional "reasonable and beneficial" use requirement. 40
The California Supreme Court, in 1967, held that this requirement
applied to all water in the state, including groundwater.4 1 Additionally,
under the California Water Code, the state has "a primary interest" in
preventing. damage to groundwater basins from overdraft or other
conditions.4 2 The California Court of Appeals held that this interest
gives the state a protectable property interest in all of California's water.43
Other Water Code sections confer on.the state authority to determine which "surface and underground" water will be used, controlled,
or developed for public benefit.4 4 These sections are, however, simply
policies of the state, with little practical effect. The Legislature has
frequently considered groundwater regulation, but so far has left the
task to local governments and the courts.4 6
Commentators often lament California's lack of state-level regulation.47 However, local governments, "special districts," and courts are
all involved in managing groundwater, and some form of local
groundwater regulation covers nearly all of the state.4 ' Adding complexity to California water law, these legal principles applicable to
groundwater vary depending on where the groundwater is used. 9
California was the first state to adopt a system of "correlative
36. Id. § 1200. The legislators enacting § 1200 took the quoted language from Los
Angeles v. Pomeroy, 57 P. 585, 632 (Cal. 1899).
37. For an extended discussion of this distinction and some of the major legal battles it generated, seeJoseph L. Sax, We Don't Do Groundwater:A Morsel of California Legal
History, 6 U. DENV. WATER L. REV. 269 (2003).
38. Langridge, supra note 34, at 303; BULLETIN 118, supranote 8, at 3140.
39. See CAL. WATER CODE §§ 1200, 1221 (West 2011).
40. CAL. CONST. art. X, § 2; codified in CAL. WATER CODE § 100 (West 2011).
41. Joslin v. Marin Mun. Water Dist., 429 P. 2d 889, 893 (Cal. 1967).
42. CAL. WATER CODE §12922 (West 2011).
43. Selma Pressure Treating Co. v. Osmose Wood Preserving Co., 271 Cal. Rptr.
596, 605 (Cal. Ct. App. 1990).
44. CAL. WATER CODE. §§ 104, 105 (West 2011).
45. Sawyer v. Bd. of Sup'rs of Napa Cnty., 291 P. 892, 895 (Cal. Ct. App. 1930).
46. Langridge, supra note 34, at 320-21.
47. See BULLETIN 118, supra note 8, at 31-45.
48. Id.
49. Id. at 303.
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rights." o This system gives owners of land overlying a groundwater
basin equal rights to the groundwater, subject to California's "reasonable and beneficial" use requirement, and requires all owners cut back
their use in times of shortage." However, any use of groundwater on
land that does not overly the groundwater source is subject to appropriative priority rights, and groundwater exporters must yield to overlying users during water shortages."
California's multi-layered and complicated system of water management is a continuing source of frustration for practitioners. Two
Southern California water lawyers reflect that "the considerable continuing uncertainty over rights in groundwater in California continues
to bedevil rational water management."
B. LOCAL GROUNDWATER MANAGEMENT VARIES THROUGHOUT THE
STATE

City and county governments have inherent authority to implement groundwater management ordinances." The first county to establish groundwater regulation statutes was Sacramento County, which
enacted its first groundwater ordinance inl952." It took until 1988 for
Mono County to enact the next ordinance, and more counties followed suit in the 1990s. 6 Currently, twenty-eight out of fifty-six counties, overlying the majority of the state's major groundwater resources,
have some kind of groundwater ordinance in place." Although there
is substantial variation in what the ordinances cover, most counties require a permit to export extracted groundwater. Many counties have
not gone beyond requiring export permits, but other common provisions include the establishment of a Technical Advisory Committee to
advise the county on water issues, pumping regulations, and provisions
for groundwater replenishment."
In 1994, landowners challenged county-level authority to regulate
groundwater in Baldwin v. County of Tehama.o In Baldwin, the California Supreme Court held that state law did not preempt the field of
groundwater regulation and that local governments may regulate

50. Joseph W. Delapenna, Quantitative Groundwater Law in 4 WATERS AND WATER
RIGHTS § 21.03 (Robert E. Beck & Amy K. Kelley, eds., 3Vd ed. 2010).
51. Langridge, supra note 34, at 303.
52. Id. Additionally, to a minor degree certain groundwater is subject to prescriptive rights and "pueblo rights." See also WATER AND WATER RIGHTS, supra note 50, §
21.03 (b); Sax, supranote 37.
53. Eric L. Garner & Steven M. Anderson, The California Supreme Court Reviews the
Mojave River Adjudication, 2 U. DENV. WATER L. REv. 26, 27-32 (1998).
54. BULLETIN 118, supranote 8, at 36-39.
55. Id. at 39.
56. Id. at 37.
57. See id. at 37. Alpine County enacted groundwater regulations after BULLETIN
118 was published; see ALPINE COUNTY, CAL., CODE, ch. 16.20 (2011).
58. BULLETIN 118, supra note 8, at 39.
59. Id.
60. Baldwin v. Cnty. of Tehama, 36 Cal. Rptr. 2d 886 (Cal. App. 1994).
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groundwater through their inherent police powers.
California voters may also establish "special districts" with governmental powers." Almost 5,000 special districts have been established
for a variety of purposes including waste management, hospital operation, and park maintenance.13 Some special districts, like irrigation
districts, are organized for water management.' These water districts
have power to regulate water use, and each asserts varying authority
over groundwater rights." The Legislature has also created some water districts with specific regulatory authority; this authority is typically
broader than that asserted by voter-created water districts."
Finally, courts also regulate groundwater. In some areas, known
as "adjudicated basins," courts oversee water apportionment on an
ongoing basis.' In adjudicated basins, a court-appointed watermaster
manages the allocations under continuing supervision of the court.69
Most of California's adjudicated basins are in urban Southern California,70 and this system provides some of the most rigorous groundwater
management in the state.7

III. DESPITE CALLS FOR CHANGE, THE LEGISIATURE IS UNLIKELY TO
REFORM CALIFORNIA'S GROUNDWATER LAW
A. OBSERVERS ARGUE THAT CALIFORNIA SHOULD HAVE A SINGLE
INTEGRATED SYSTEM FOR GROUNDWATER AND SURFACE WATER.

The patchwork of local regulations results in inconsistent groundwater management throughout the state. Regulatory inconsistency
and increasing influence of. hydrological knowledge has resulted in
calls, going back at least a century, for the state to assert central control of groundwater rights.7 2 Most of the criticism is based on science,
with economists and hydrologists joining legal scholars in arguing that
California's distinction among groundwater, subterranean flows, and
surface water is an awkward legal fiction.
The 1896 decision of Gould v. Eaton illustrates how entrenched in
California law the distinction is, and what absurd results it can create.
61. Id. at 891-92.
62. BULLETIN 118, supra note 8, at 33.
63. JOHN CHAING, CAL. STATE CONTROLLER, SPECIAL DIsTRICTs ANNUAL REPORT FY
at
http://www.sco.ca.gov/Files-ARDavailable
(2010),
vi-vii
2007-08
Local/LocRep/0708specialdistrictosp.pdf.
64. Id. at 329-30.
65. BULLETIN 118, supra note 8, at 33.
66. Id. at 34-35.
67. Langridge, supra note 34, at 327-29.
68. Id. at 327.
69. Id.
70. BULLETIN 118, supranote 8, at 42-43.
71. Id. at 40.
72. See WATERS AND WATER RIGHTS, supra note 50, § 18.03.
73. Id.
74. Gould v. Eaton, 44 P. 319 (Cal. 1896).
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In Gould, the defendant had no riparian right but dug a tunnel underneath a stream." The porous streambed allowed the stream to percolate through and fill the tunnel." The defendant then diverted the
water from the tunnel for his own use." The court noted the obvious
diminishing effect that the tunnel had on the surface flows, but reiterated the "well established" principle that surface water law is inapplicable to groundwater." The court held that any water that was in the
soil was "part of the soil" and therefore belonged to the overlying
landowner, for use without regard to the effect on riparian rights."
California has clung to its awkward groundwater system, a matter
of property law, despite the long-understood interrelation of groundwater and surface water."0 Joseph Sax, a professor of water law at U.C.
Berkeley, wrote that both hydrologists and legislators have long "understood perfectly well that water [is] a continuum"81 and that the notion that groundwater was, until recently, too mysterious to be regulated "is simply wrong."82
As the decades passed, commentators' pleas to integrate groundwater and surface water law became more frequent. In 1929, eminent
water law scholar Samuel C. Wiel remarked perhaps too optimistically,
"we may reasonably hope that the geologists will get more appropriate
attention from attorneys ... as well as from legislators and voters. "81
Wiel emphatically concluded, "there is always a connection between
surface flow and groundwater; and that legal dispositions in ignorance
or disregard of this connection cannot prosper."
In fact, ignorant legal dispositions did continue to prosper. In
1959, water engineer Abel Wolman emphasized the connection between land and water resources and argued that "water conservation
requires managing the surface and ground waters of a drainage basin
as a unit. "85 In 1973, Vice Chair of the SWRCB Ronald Robie complained of California's "ad hoc" approach to water law that led to "un-

75. Id. at 319.
76. Id.
77. Id.
78. Id. at 319-20. This doctrine is not endemic to California. See, e.g., Greenleaf v.
Francis, 35 Mass. 117, 122-23 (Mass. 1836) ("[T]here is nothing in the case at bar
which limits or restrains the owners of these estates, severally, from having the absolute
dominion of the soil.... [T]he proprietor... may consult his own convenience in his
operations above or below the surface of his ground. He may obstruct the light and air
above, and cut off the springs of water below the surface.").
79. Gould, 44 P. at 320.
80. Sax, supra note 37, at 274, 294.
81. Id. at 291.
82. Id.
83. Samuel C. Wiel, Need of Unified Law for Surface and Underground Water, 2 S. CAL.
L. REv. 358, 369 (1929).
84. Id. at 369.
85. Abel Wolman, Better Ground-Water Management in Water, THE YEARBOOK OF
AGRICULTURE 1955 at 277, 282, quoted in WATERS AND WATER RIGHTS, supra note 50,
§18.03.
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coordinatedadministration of interrelatedresources."8
As California stuck with its uncoordinated system, other states became more aggressive in managing groundwater." Now, most Western
states jointly manage ground and surface water." Arizona, for example, has an integrated water rights system and takes a particularly farsighted approach to water law, requiring water users to demonstrate
that their water use is sustainable." Likewise, Colorado and New Mexico have re-written old water statutes to recognize the interrelationship
between groundwater and surface water."
Colorado statutes differentiate between tributary groundwater,
non-tributary groundwater, and not-nontributary groundwater." Each
of these categories has a different effect on surface water supplies, and
each is subject to varying levels of state regulation." This regulatory
scheme is no less complicated than California's, but Colorado's categories benefit from being scientifically rigorous and uniform throughout the state.
Even some California officials now acknowledge the problems in
California's groundwater law. One judge on the California Court of
Appeal recently described California's separate systems for ground and
surface water regulation as having an "Alice-in-Wonderland quality.""
The judge complained of having to apply archaic legal principles because of the Legislature's refusal to reformulate the law to reflect science.9 5
Officials in the executive and .legislative branches recognize the
problem as well. The SWRCB reported that "the (legal) distinction
between percolating groundwater and subterranean streams is meaningless, or nearly so."9 6 The California Legislative Analyst's Office,
which serves as the Legislature's fiscal and policy advisor, recommends
that the Legislature revise state water law to reflect hydrology and con86. Quoted in Sax, supra note 37, at 301. Robie later became the Director of the
California Department of Water Resources, and later a judge. Since 2002 he has
served on the California Court of Appeal, Third Appellate District. Ronald Boyd Robie,
AssociateJustice, CALIFORNIA COURTS,
http://www.courtinfo.ca.gov/courts/courtsofappeal/3rdDistrict/justices/robie.htm
(last visited May 10, 2011).
87. MAC TAYLOR, LEGISLATIVE ANALYST'S OFFICE, LIQUID ASSETS: IMPROVING
MANAGEMENT OF THE STATE'S GROUNDWATER RESOURCES 17-19 (2010), available at
http://www.lao.ca.gov/reports/201 0/rsrc/groundwater/groundwater_03241 0.pdf.
88. Id.; Stokes, supra note 30, at 188.
89. TAYLOR, supranote 87, at 19.
90. Id.at18,19.
91. Luke Harris, Registered Engineer-Intern, Bishop-Brogden Associates, Inc.,
Turning to Groundwater: An Engineering Perspective, presentation at the University of
Denver Water Law 2011 Symposium: A Vision for the Future: Balancing Population
Growth with Increasing Water Demand (Apr. 15, 2011).
92. Id.
93. Id.
94. N. Gualala Water Co. v. State Water Res. Control Bd., 43 Cal. Rptr. 3d 821, 831
(Cal. Ct. App. 2006).
95. Id. at 831-32.
96. TAYLOR, silpra note 87, at 15.
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sider phasing in statewide groundwater permitting." Yet the Legislature has not taken any serious steps to establish a more uniform regulatory scheme for groundwater.
B. THE LEGISLATURE TRIED TO REFORM CALIFORNIA'S SURFACE WATER
SYSTEM, BUT IS UNLIKELY TO DISTURB THE STATUS QUO IN
GROUNDWATER.

1. Mounting problems with California's surface water infrastructure
created public outcry
Recent political and ecological events in California forced major
new legislation to address the state's water problems. The problems
have been mounting for decades, and include aging water delivery and
flood protection systems and adverse effects of California's highly artificial water development."
The Legislature did little to address the problems until a series of
lawsuits focused attention on the ecological impact of the state's water
supply system. In particular, NaturalResources Defense Council v. Kempthorne forced the legislature to address the issue." The massive pumps
that take water out of the southern end of the Delta kill fish, and the
unnatural currents the created by the pumping result in other biological impacts."0o The plaintiffs in NRDC v. Kempthorne claimed that federal and state agencies were not doing enough to protect the Delta
ecosystem."o' The judge agreed and ordered severe cutbacks in the
amount of water pumped out of the Delta in order to protect the rapidly declining population of Delta Smelt.'
The pumping slowdowns coincided with a severe drought, compounding a water shortage and causing major interruptions in the water supply for farmers in the Central Valley and municipal users farther south. 03 Some farmers in Fresno County received less than half
of the water they were expecting, causing widespread fallowing of
During the summer of 2009, one economist estimated
farmland."

97. Id. at 21-23.
98. Aquafornia Exclusive: Why the Delta matters to Every Californian,AQUAFORNIA (Sept.
3, 2007, 11:24 PM.), http://aquafornia.com/archives/588.
99. See generally Natural Resources Def. Council v. Kempthorne, No. 1:05-cv-1207
OWW GSA, 2007 WL 4462395 (E.D. Cal., Dec. 14, 2007).

100. Id. at *1.
101. AQUAFORNIA, supra note 98.
102. Id.; Interim Remedial Order Following Summary Judgment and Evidentiary
Hearing, Natural Resources Def. Council v. Kempthorne No. 1:05-cv-01207-OWW-GSA
(E.D. Cal., Dec. 14, 2007), available at
http://www.waterrights.ca.gov/BAYDELTA/docs/pelagicorganism/pod-doi-att-wang
er.pdf.
103. Alana Semuels, DespairFlows as Fields Go Dry and Unemployment Rises, L.A. TIMES,
July 06, 2009, http://articles.latimes.com/2009/jul/06/business/fi-drought6; see also
Voices of the Drought,L.A. TIMEsJuly 19, 2009,
http://articles.latimes.com/2009/jul/19/opinion/oe-millerl9.
104. Alana Semuels, DespairFlows as Fields Go Dry and Unemployment Rises, L.A. TIMES,
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that the water shortage would cost the San Joaquin Valley 30,000 jobs
and more than $900 million in lost farm revenue during that year, on
top of the problems associated with the nationwide economic downturn.105 Irrigators reacted strongly to the cuts,' and farmers complained bitterly of having to "compete with fish" for their livelihood. 0 7
2. Government leaders seized an opportunity and passed water reform
legislation
Meanwhile, Sacramento politicians were weary after an unproductive summer. 08 Legislators and Governor Schwarzenegger faced abysmally low approval ratings following a legislative session that failed to
successfully address environmental problems, prison reform, 109 and a
budget mess that required the state to pay its bills in IOUs. o Eager
for any success, the governor called a special session of the Legislature
to fix the Bay-Delta problems. In November 2009, to much fanfare,
the legislature passed a package of six water "reform bills.""
Politicians praised the legislation as a major step toward solving
California's water problems." 2 Among the goals of the legislation were
halting ecological degradation caused by the state's Delta-centered water infrastructure, increasing water conservation, and providing
needed maintenance and updating of the state's water-delivery system." 3
The same day that the package was approved, the Natural Resources Defense Council released a statement lauding the environmental protections in the package, calling it "the most important state
water reform legislation in a quarter-century.""
July 06, 2009, http://articles.latimes.com/2009/jul/06/business/fi-drought6; see also
Voices of the Drought, L.A. TIMEs,July 19, 2009,
http://articles.latimes.com/2009/jul/19/opinion/oe-millerl9.
105. Alana Semuels, DespairRows as Fields Go Dry and Unemployment Rises, L.A. TIMES,
July 06, 2009, http://articles.latimes.com/2009/jul/06/business/fi-drought6; see also
Voices of the Drought, L.A. TIMES,July 19, 2009,
http://articles.latimes.com/2009/jul/19/opinion/oe-millerl9.
106. News Release, Farmers Lose Water to Fish, San Luis & Delta Mendota Water Authority (Aug. 31, 2007).
107. Semuels, supra note 103.
108. See Kevin Yamamura, Voters' Ire Fails to Fire up Process, SACRAMENTO BEE, July 8,
2009,
http://www.sacbee.com/2009/07/08/2008373/voters-ire-fails-to-fire-upprocess.html (last modified Sept. 7, 2010, 2:23 PM).
109. Kevin Yamamura, et al., Reduced Prison Plan OK'd by Senate, SACRAMENTO BEE,
Sept. 12, 2009, http://www.sacbee.com/2009/09/12/2177558/reduced-prison-planokd-by-senate.html (last modified Sept. 7, 2010, 2:22 PM).
110. Yamamura, supra note 108.
111. David M. Greenwald, "Historic" Water Deal Draws Both Praise and Criticism,
CALIFORNIA PROGREss REPORT, Nov. 5, 2009,
http://www.californiaprogressreport.com/site/node/7062.
112. Id.
113. Richard M. Frank, A New Dawn for the Sacramento-SanJoaquin Delta, Assessing the
2009 CaliforniaDelta/WaterLegislation, 37 ECOLOGY L. CURRENTS 17 (2010), available at
http://elq.typepad.com/currents/2010/03/currents37-03-frank-2010-0317.pdf.
114. Press Release, Natural Resources Def. Council, Historic Water Reform Package
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The centerpiece of the reform package was Senate Bill Extraordinary Session.7-1 (SBX7 1), which created the Delta Stewardship Council (DSC). The DSC is the central planning authority for the Bay-Delta
region,"' and will establish a "Delta Plan" to further the "coequal
goals" of a reliable water supply for California and ecological health of
the Delta."' SBX7 1 requires the Delta Plan to outline policies to protect the Delta region's "cultural, historical, recreational, agricultural,
and economic values."' 17 Once the Delta Plan is goes into effect in
2012, state agencies and Delta-area local governments must conform to
the Delta Plan's policies when conducting management activities that
impact the coequal goals." 8
As of spring 2011, the final Delta Plan is currently being drafted.' 19
The second draft of the plan, released on March 18, 2011, outlines
several objectives to be accomplished by the year 2100. The coequal
goals are paramount, with most of the plan devoted to restoring the
Delta ecosystem and ensuring a more reliable water supply.'" The
draft plan also addresses long-term water efficiency, infrastructure improvements, and the Delta region's economy.
The draft plan does, in fact, address the state's groundwater, calling attention to the current lack of knowledge about groundwater
The drafters of the Delta Plan acknowledge the interrelationuse.'
ship between groundwater and surface water,'12 and they call for sustainable groundwater management.2 2 The draft plan recommends
that the SWRCB assert regulatory control over groundwater .if local
agencies fail to sustainably manage groundwater supplies. "Groundwater and surface water are part of the same system," the recommendation explains, "and failure to integrate management of groundwater
and surface water makes it difficult, if not impossible, to achieve the
coequal goals." 25
The legislation limits DSC's authority primarily to the Delta region, 26 although the DSC may "identify actions to be taken" in other
4,
2009),
(Nov.
Legislature
California
Passes
http://www.nrdc.org/media/2009/091104.asp.
115. CAL. WATER CODE §§ 85200, 85204 (West 2011); Frank, supra note 113.
116. CAL. WATER CODE §§ 85300, 85054.
117. Id. § 85301.
118. Id. §§ 85225, 85057.5.
COUNCIL,
STEWARDSHIP
DELTA
Plan,
Delta
119. See
http://www.deltacouncil.ca.gov/delta-plan (last visited May 10, 2011). The plan will
go through several revisions and public comment periods before it is approved by the
DSC in November 2011.
120. DELTA STEWARDSHIP COUNCIL, SECOND DRAFr DELTA PLAN (2011), available at
http://www.deltacouncil.ca.gov/sites/default/files/documents/files/SecondDraftSt
afLf DeltaPlan_2011 03_18.pdf.
121. Id.
122. Id. at 3, 30.
123. Id. at 3.
124. Id. at 4.
125. Id. at 32.
126. CAL. WATER CODE § 85302 (West 2011).
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regions to reduce flood risks within the Delta.'
The DSC may also
"recommend ecosystem projects" in other regions to further the
plan's goals,"1 8 and it may work with other state agencies on highway
and energy projects that affect the Delta.12 9
These authorizations are subject to a variety of interpretations, and
it is unclear how important they will be in the final Delta Plan. The
DSC, interpreting various provisions of the Delta Reform Act, asserts
that its planning vision encompasses "statewide water issues."o30 As a
result, the DSC has established a "secondary planning area" that includes the entire Delta watershed as well as areas that use the Delta's
water; this secondary area includes most of California.'
On April 11, 2011, representatives of fifty-nine organizations representing water agencies, city utilities, business and industry groups, and
agriculture organizations. released a letter addressed to the DSC criticizing the draft plan. 3 2 The letter accuses the DSC of an "overreaching regulatory approach" extending to a variety of regulatory areas, including groundwater, beyond the DSC's physical jurisdiction of the
Delta region.' 33
Nevertheless, based on the early drafts of the Delta Plan, it is clear
that DSC's focus over the next century extends beyond the Delta to the
whole of the statewide water system, including groundwater. SBX7 1
also creates a new state agency to protect Delta resources, and a watermaster to oversee SWRCB policies in the Delta.'34
. The second bill in the package, SBX7 2, authorizes an $11.14 billion bond to fund a variety of projects including ecological restoration
and infrastructure repairs and upgrades.'
The Legislature originally
scheduled the bond to go before the voters for approval in November
2010.1" However, the bond was doomed to fail in that election due to
voter skepticism of the water projects and general debt fatigue, so
Governor Schwarzenegger made a last minute decision to postpone
the bond election until 2012.13
Another bill, SBX7 7, mandates water conservation for urban and
industrial water users,' and SBX7 8 expands reporting requirements
127. Id. § 85307.
128. Id. §85302.
129. Id. § 85307.
130. DELTA STEWARDSHIP COUNCIL, supranote 120 at 4.
131. Id. at 4-5.
132. News release, Placer County Water Agency, Water Leaders "Gravely Concerned"
About Draft Delta Plan (Apr. 11, 2011), availableat
http://www.pcwa.net/level3/pdf/news-releases/041111%20Water%20Leaders%2OCo
neerned%20About%2ODelta%2OWater%20Plan-L.pdf.
133. Id.at4.
134. Frank, supra note 113.
135. Id.
136. Id.
137. Wyatt Buchannan, LegislatureDelays WaterBond to 2012 Ballot, SFGATE.cOM, Aug.
10, 2010, http://articles.sfgate.com/2010-08-10/bay-area/22212323_1_water-bondbond-measure-reservoirs-and-other-water-storage.
138. Frank, supranote 113.
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for surface water diverters and increases the number of enforcement
staff at the SWRCB." 9
Out of the five bills, the Legislature dedicated one specifically to
groundwater. This bill, SBX7 6, establishes the California Statewide
This program enGroundwater Monitoring program (CASGEM).'
courages counties or other local agencies overlying groundwater basins
to conduct groundwater elevation monitoring programs.14 1 Agencies
that elect to establish monitoring programs must begin monitoring
and providing data to the Department of Water Resources (DWR) by
January 1, 2012.142 The bill also allows the creation of special entities,
called "voluntary cooperative groundwater monitoring associations,"
to conduct the monitoring in lieu of a county government or other enWhere no agency or association steps forward to conduct the
tity.'
program for a particular groundwater basin, the legislation authorizes
the DWR itself to conduct monitoring programs in those areas.4 As
an incentive for local agencies to conduct the monitoring, the bill cuts
off some grants and loans in areas where the DWR is left to monitor
groundwater elevation.'
3. The Legislature's treatment of groundwater is disappointing to
proponents of water law integration
The overall reform package received some positive, if cautious, reviews from legal observers.14 6 One review noted that "[w] hile California's water legislation may only amount to modest reform, its new
agencies and authorities have a tremendous opportunity to build on
existing efforts and help ... to improve the Delta and its ecology." 147
Other reviews criticized the legislation as rushed and laden with
pork-barrel spending,' and for establishing more bureaucratic layers
without real power to solve problems.m

139.
140.

Id.
California Statewide GroundwaterElevation Monitoring(CASGEM), DEP'T OF WATER
(last modified May 4,
RESOURCES, http://www.water.ca.gov/groundwater/casgem/
2011). The CASGEM bill, 2009 CAL. LEGIS. SERv. 7TH Ex. SESS. CH. 1 (S.B. 6) (WEST),
was codified as CAL. WATER CODE §§ 10920-36 (West 2011).
141. See CAL. WATER CODE §§ 10920-21, 10933.7 (West 2011)..
142. Id. § 10932.
143. Id. § 10935.
144. Id. § 10933.5.
145. Id. § 10933.7.
146. See, e.g., Frank, supra note 113; Christian L. Marsh & Peter S. Prows, California's
New Water Legislation: A Bucket of Reform or But a Drop?, 25 NAT. RESOURCES & ENV'T
37.
147. Frank, supra note 113.
148. Christian L. Marsh, Peter S. Prows, California'sNew Water Legislation: A Bucket of
Reform or But a Drop?. 25 NAT. RESOURCES & ENV'T 37 (2010).
149. Matt Weiser, Water Reform Without the Teeth, CAUFORNIA WATER IMPACT NETWORK,
Nov. 15, 2009, 9:12 PM, http://www.c-win.org/news/water-reform-without-teeth.html;
Editorial, Water Reform Legislation Leaves Doubts About Delta Protection, OAKLAND
TRIBUNE, Sept. 6, 2009, http://www.insidebayarea.com/archive-search (search "Water Reform Legislation Leaves Doubts").
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To those calling for state-level groundwater regulation, the reform
package represents a missed opportunity.'
Although the DSC has its
sights set on an overhaul of the state's water infrastructure and advocates integration of groundwater and surface water management, it
does so on a hundred-year timeline. The initial drafts of the plan only
recommend increasing groundwater monitoring efforts, but this recommendation is moot as monitoring is separately required by the
CASGEM bill.
CASGEM is one of the "most modest components" of the water reform package.'"' Although CASGEM marginally increases the state's
involvement in groundwater, the program does not change the direction of California's groundwater management for two reasons. First,
the program will give hydrologists and policymakers a clearer picture
of statewide groundwater use patterns. However, scientists have been
aware for many years that California's groundwater is being depleted precipitously in some areas.'
CASGEM gives policymakers a more
complete and precise picture of where groundwater depletion is most
severe and the specific rates of change over time. But, a clearer view of
the already discouraging picture is not likely to spur any dramatic
change.
Second, CASGEM increases the level of state's cooperation with local agencies' 3 and continues to incentivize local, rather than state-level
management. 54 This entrenches the status quo rather than uprooting
it. Local agencies remain the front-line water managers, with substantial authority to structure their monitoring programs as they see fit.
Under CASGEM, the state remains an advisor and still does not have
the authority to require groundwater permitting or other water management measures.
Groundwater remains a significant water source for many areas of
the state,'5 5 and continuing groundwater overdraft has serious conse150. Peter Gleick, "And During the Wet Years They Lost All Memory of the Dry Years," S.F.
CHRON.,
July
11,
2010,
5:11
PM,
http://www.sfgate.com/cgibin/blogs/gleick/detail?entry_id=67621; Editorial, State Can't Wait 27 More Years to Fix
A Broken System and Save the Delta, SACRAMENTO BEE, Oct. 20, 2009, at Al2.
151. Frank, supra note 113, at 23.
152. In the San Joaquin Valley near Mendota, California, the ground surface fell
29.6 feet between 1925 and 1977 due to groundwater overdraft. A well-known photograph showing this subsidence is reproduced in GILBERT L. BERTOLDI, RICHARD H.
JOHNSON, & K.D. EVENSON, GROUND WATER IN THE CENTRAL VALLEY, CALIFORNIA - A
SUMMARYREPORT, U.S. GEOLOGICAL SURVEY, PAPER 1401-A at A32-A33 (1991). For more
information on the severity of overdraft problems, see J.S. Famiglietti, et al., Satellites
Measure Recent Rates of GroundwaterDepletion in California'sCentral Valley, 38 GEOPHYSICAL
RESEARCH LETTERS L03403 at 4 (2011); Gayle Rousey, Comment, Groundwater: Uniform
Controlof a Criticaland Limited Resource, 15 SANJOAQUIN AGRIC. L. REv. 169, 177 (2006).
153. See CAL. WATER CODE § 10931 (West 2011) (mandating that the DWR cooperate
with local agencies in collecting elevation information, and allowing the DWR to recommend improvements to local monitoring plans).
154. Langridge, supra note 34, at 313.
155. Taylor, supra note 87, at 6-7; see S. Zektser, et al., Environmental Impacts of
Groundwater Overdraft: Selected Case Studies in the Southwestern United States, 47 ENV'TL.
GEOLOGY 396, 396 (2005).
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quences, including increased pumping costs, land subsidence,
groundwater contamination, and environmental impacts.'5 6 Pressure
on groundwater supplies will intensify due to increasing regulation of
surface water, population growth, and the predicted effects of climate
change.'57 Local groundwater management is sufficient to stave off political crisis but, according to most commentators, it does not serve
ecological sustainability or legal efficiency. 58
Yet, due to political opposition, the California Legislature is not
likely to pursue wholesale reform of its groundwater regime.'" Central Valley farmers are particularly powerful opponents, both politically
The California Farm Bureau opposed the
and economically.'
CASGEM legislation, fearing a slippery slope of monitoring leading to
regulation.' 6 ' One of the organization's water analysts stated firmly
that "[g]roundwater is not a public trust," but is private property attached to the overlying land.'"' Local government leaders in farming
communities speak in similar terms: the Siskiyou County Board of Supervisors recently issued a statement saying that state regulation of
groundwater would be an "attack on agriculture" and that existing
groundwater rights are protected by the Takings Clause of the U.S.
Constitution."'
The Westlands Water District (WWD) is the state's largest water
district and provides water to more than 600,000 acres of farmland in
the southern Central Valley." The district has faced massive cuts in its
surface water allocation, forcing farmers in the area to rely increasingly
on groundwater.6 5 WWD's manager said that although it would cooperate with groundwater monitoring projects, WWD "would be opposed
156. BULLETIN 118, supra note 8, at 29, 96-100.
157. Famiglietti, supra note 152, at 1, 4.
158. See, e.g., HUNDLEY, supra note 13, at 534-38; Langridge, supra note 34, at 329;
Sax, supra, note 37, at 271; Rousey, supra note 152, at 191-92; Peter Gleick, supra note

150.
159. See Langridge, supra note 34, at 320-21, 324.
160. See, e.g., HUNDLEY, supra note 13, at 530-31; Hank -Shaw, Legislation to Measure
Aquifer Faces Opposition, STOCKTON RECORD (Feb. 19, 2007), available at
Introhttp://sccounty0l.co.santa-cruz.ca.us/eh/WaterResources/070307%20H1.pdf;
ductory Message from the Board of Directors, FAMILIES PROTECTING THE VALLEY,
(last
http://www.familiesprotectingthevalley.com/IntroductoryMessage-i-63-63.html
visited Apr. 4, 2011) (stating that the goal of this organization of farmers is to protect
Central Valley surface and ground water supplies "against appropriation by government agencies or private entities and the elitist position that they have needs superior
to ours.").
161. Id.
162. Id.
163. Statement of the Siskiyou County Board of Supervisors (Feb. 27, 2010), available at
http://baydelta.files.wordpress.com/2010/08/state-

mentoftheboard-ofsupervisors_07-27_10final-doc.pdf.
164. Who We Are, WESTLANDS WATER DISTRICT,
2
http://www.westlandswater.org/wwd/aboutwwd/aboutwwd.asp?title=Who% 0We%20
Are&cwide=1366 (last visited Apr. 28, 2011).
165. Felicity Barringer, Rising Calls to Regulate California Groundwater,N.Y. TIMES, May
13, 2009, http://www.nytimes.com/2009/05/14/science/earth/14aquifer.html.
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to the control of groundwater by a state agency."'6
Despite its long-term goals, the DSC currently has no authority to
regulate groundwater outside of the Delta; nor do other state agencies.
Indeed, without strong outside pressure, the Legislature is not likely to
provide any state agency with that authority. In the summer of 2009,
State Senator Pavley, commenting on the "hard fight" she expected
just over the CASGEM, said that "[d] ealing with climate change is easy
compared to this."'"6
Public outcry over the results of lawsuits spurred the Legislature to
take significant action on California's surface water issues. There is
widespread opposition to further state control over groundwater, so
the Legislature will not act on its own to solve the problems. As was
the case with the Bay-Delta reform litigation, change in the groundwater arena is likely to come through judicial pressure.
IV. ENVIRONMENTALISTS HAVE TURNED TO THE COURTS AS AGENTS OF
GROUNDWATER REFORM
A. THE PUBLIC TRUST DOCTRINE HAS EMERGED AS A VALUABLE
LITIGATION TOOL

As was the case with the Bay-Delta reform legislation, change in
groundwater law will come from the courts. Litigation is playing an
increasing role in California public policy, especially in the environmental arena.'" State government has been successful in advancing its
own climate change policies through litigation, sometimes in partnership with other states and private environmental organizations. 69 In
the realm of water policy, however, the state remains on the defensive
against attacks from environmental groups.' The success of NRDC v.
Kempthorne and related cases in forcing changes to the California's surface water management encouraged similar efforts with groundwater. 7 1
Central to this trend of litigation is growing use of the Public Trust
doctrine (PTD) in American environmental law. The ancient doctrine
reserved certain property such as highways, rivers, seashore to public
uses like navigation and fishing, and prevented their alienation by the

166. Id.
167. Id.
168. Richard M. Frank, California and the Future of Environmental Law and Policy, 35
ECOLOGY L. CuRRENTs 62, 66 (2008).
169. Id.
170. See, e.g., Cal. Water Impact Network v. Cal. State Water Resource Control Bd.,
filed in Sacramento County Superior Court, Sept. 3, 2010 (No. 34-2010-80000653);
Envtl. L. Found. v. State Water Resource Control Bd., filed in Sacramento County Suavailable at
23,
2010
(No.
34-2010-80000583),
perior
Court, June
https://services.saccourt.com/PublicDMS/Search.aspx (search using case number).
171. Envtl. L. Found. v. State Water Resource Control Bd., filed in Sacramento
County Superior Court, June 23, 2010 (No. 34-2010-80000583), available at
https://services.saccourt.com/PublicDMS/Search.aspx (search using case number).
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Crown.' 7 As adopted in American law, the PTD's traditional and
"quite narrow" use was to make state governments trustees of the
shores of oceans, lakes, and navigable waterways.
Modern use of the PTD is connected with Joseph Sax's 1970 article
The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention.17 1 In this article, Sax reviewed nearly a century's worth of litigation based on public trust ideas. 7 1 Sax argued that the PTD was the
most appropriate theory that would allow private challenges to government action in a time of increasing ecological awareness.'75 Sax's
1971 article and related work, 7 1 thus revived the ancient doctrine and
dramatically re-defined the PTD. 17
As Sax pointed out, public trust principles, with or without the
PTD label, played a role in courtrooms for many years before 1971."7
Several notable cases applied "extended" PTD ideas in the years surrounding Sax's article.' 79 One example Sax noted was Defenders of
Florissant v. Park Land Co.' 8 In that 1969 decision, now hailed as a
groundbreaking application of the PTD,18 a citizen group won a temporary injunction prohibiting a real estate development company from
building a subdivision on a paleontologically significant site west of
Colorado Springs. Congiess quashed the developer's plans shortly after the injunction by passing legislation to preserve the land as the
Florissant Fossil Beds National Monument.18
Environmental advocates quickly latched onto the "new" PTD,ss
172. Joseph L. Sax, The Public Trust Doctrine in NaturalResource Law: Effective Judicial
Intervention, 68 MICH. L. REV. 471, 475-76, 556 (1970).
173. Id.
174. Id. at 491-545.
175. Id. at 556-57.
176. E.g., Joseph L. Sax, Liberating the Public Trust Doctrinefrom Its Historical Shackles
14 U.C. DAVIS L. REv. 185 (1980).
177. Carol M. Rose, Joseph Sax and the Idea of the Public Trust, BERKLEY ELECTRONIC
PRESS, at 1 (2003), available at http://www.bepress.com/ils/iss4/art8/.
178. Sax, supranote 172, at 491-545.
179. See, e.g., Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 404 (1971)
(abrogated by Califano v. Sanders, 430 U.S. 99 (1977)) ("The growing public concern
about the quality of our natural environment has prompted Congress in recent years
to enact legislation designed to curb the accelerating destruction of our country's
natural beauty."); Borough of Neptune City v. Borough of Avon-by-the-Sea, 294 A.2d
47, 54 (1972) (protecting recreation on a public beach under the PTD and commenting that the PTD "should not be considered fixed or static, but should be molded and
extended to meet changing conditions and needs of the public it was created to benefit."); Gould v. Greylock Reservation Comm'n, 215 N.E.2d 114 (1966) (protecting
public parkland from development as a ski resort).
180. Discussed in Flint Hills Tallgrass Prairie Heritage Found., v. Scottish Power,
PLC, No. 05-1025-JTM, 2005 WL 427503, *3 (D. Kan. Feb. 22, 2005).
181. Jim Burnett, Anniversary of Landmark Environmental Law Case at FlorissantFossil
TRAVELLER,
PARKS
NATIONAL
Monument,
Beds
National
http://www.nationalparkstraveler.com/2009/09/anniversary-landmark4
environmental-law-case-florissant-fossil-beds-national-monument 519 (last accessed
Sept. 8, 2009).
182. See id.; Pub. L. No. 91-60, 83 Stat. 101, 102 (1969).
183. An interesting case that explicitly used the "public, trust" language is Commonwealth v. Nat'l Gettysburg Battlefield Tower, Inc., 311 A.2d 588 (Pa. 1973). In 1971, Art. 1,
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and have used the PTD as a litigation tool with increasing frequency

since the 1970s.184
In 1971, the California Supreme Court held that the public trust
extended beyond its traditional boundaries and included "lands in
their natural state . .. as ecological units for scientific study, as open
space, [as wildlife habitat], and which favorably affect the scenery and
climate of the area."185
The touchstone PTD case in California water law is National Audubon Society v. Superior Court of Alpine County.'" Under state-issued permits, the City of Los Angeles was diverting virtually all the water from
the surface streams draining into Mono Lake drainage.'
Mono Lake,
the state's second largest lake, is a unique ecosystem, supporting brine
shrimp and large flocks of migrating birds.' Los Angeles's diversions
caused the lake's water volume to steadily decline, and the increasing
salinity damaged the shrimp population."' As the birds depended on
the shrimp as a food source, the bird population also suffered.'9 0 Falling water levels also reduced the bird population by creating peninsulas out of some of the islands, exposing breeding birds to terrestrial
predators.' 9 ' The court remarked that "both the scenic beauty and the
ecological values of Mono Lake are imperiled" by the water diversions. "
"Attempting to integrate the teachings and values of both the public trust and the appropriative water rights system," the court held that
§ 27 of the Pennsylvania Constitution codified the people's "right to clean air, pure
water, and to the preservation of the natural scenic, historic, and esthetic values of the
environment" and charged the Commonwealth with their conservation "for the benefit of all the people." Gettysburg Battlefield Tower held that the constitutional provision
stated only a general principle that could not be enforced without implementing legislation. Nat'1 Gettysburg Battlefield Tower, 311 A.2d at 594-95. Due process and equal protection concerns were of paramount importance to the majority opinion. Id. at 595.
An emphatic dissent argued that the Constitutional provision created a public trust
that the Commonwealth was obligated to protect, and another justice objected that
the Commonwealth possessed "inherent sovereign power to protect and preserve" the
natural environment as parens patriae "or as trustee of the state's public resources."
Id. at 595-96. For contrasting cases that point to the Pennsylvania's judiciary's quick
acceptance of the PTD, see, e.g., Payne v. Kassab, 312 A.2d 86 (Pa. Commw. Ct. 1973),
affd, 361 A.2d 263 (Pa. 1976). Three years after GettysburgBattlefield Tower, the Pennsylvania Supreme Court in Payne v. Kassab declared that for Art. 1 § 27, "[n]o implementing legislation is needed to... establish these relationships [between the Commonwealth, as guardian of the public trust, and the people]." Payne, 312 A.2d at 272.
The court then applied a balancing test of the constitutional public trust obligation
with other constitutional and statutory obligations. Id. at 273.
184. See, e.g., Felice Pace, The Public Trust Makes a Comeback in California,THE RANGE
(Sept. 10, 2010, 9:45 AM), http://www.hcn.org/blogs/range/the-public-trust-makes-acomeback-in-california.
185. Marks v. Whitney, 491 P.2d 374, 380 (Cal. 1971).
186. Nat'l Audubon Soc'y v. Sup. Court of Alpine Cty., 658 P.2d 709 (Cal. 1983).
187. Id. at 711.
188. Id.
189. Id.
190. Id.
191. Id.
192. Id.
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water allocation decisions must take into account public trust resources, and that the state must "attempt, so far as feasible, to avoid or
minimize any harm to these interests."'" Most upsetting to the state's
water rights regime, the court ruled that the state has authority to
In other words, it
modify existing rights to protect the public trust.'
is not possible for an appropriative right that harms a public trust resource to vest, because the allocation can always be reconsidered in
light of changing ecological conditions and values.
The City of Los Angeles recognized the significance of National
Audubon and the upsetting effect it could have on water law throughSupported by California water districts and the states
out the West.'
of Wyoming and Idaho", the city appealed the decision to the United
States Supreme Court, which denied certiorari.1
National Audubon was a monumental expansion of the PTD. Despite a delay in implementing the decision,"' National Audubon firmly
established the PTD as a powerful influence in California environmental litigation. Along with the rise of the PTD, the legal legitimization of the "use" of the water by the Mono Lake ecosystem brought
"ecological use" to the table alongside urban and agricultural water
use... Both developments represented victories for environmentalists
and the start of what continues to be major factors in California water
law and politics.
Audubon applied to surface water diversions that affect public trust
resources, but California courts have never specifically addressed
whether the PTD protects public trust resources from the effects of
groundwater pumping.200 The plaintiffs in the ongoing Environmental
Law Foundationv. State Water Resource Control Board case want to change
that.

193. Id. at 7 1 2.
194. Id.
195. HUNDLEY, supra note 13, at 344.
196. Id.
197. Los Angeles Dep't of Water & Power v. Nat'l Audubon Soc'y, 464 U.S. 977
(1983).
198. National Audubon only required consideration of the public trust, not an outright halt to water diversions. It took the decision of California Trout, Inc. v. State Water
Res. Control Bd., 255 Cal. Rptr. 184 (Cal. Ct. App. 1989), to actually order a reduction
in to actually order a reduction in Los Angeles's water diversions. The controversy
continued until 1994 when the city and the Mono Lake Committee finally agreed to a
plan for Los Angeles's permanent reduction in water diversions from the Mono Lake
ecosystem. HUNDLEY, supra note 13, at 341-347.
199. See, e.g., CAL. LEGISLATIVE ANALYST'S OFFICE, supra note 11, Peter Gleick, supra
note 11, at 23-26.
200. Dan Bacher, Fishermen, Conservationists Sue to Protect Scott River, INDYBAY.ORG,
AM),
9:23
2010,
25,
(June
http://www.ihdybay.org/newsitems/2010/06/25/18651849.php.
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B. ENVIRONMENTAL LAW FOUNDATION V. SWRCB COULD FORCE THE
STATE TO CONTROL GROUNDWATER UNDER THE PUBLIC TRUST
DOCTRINE
The Scott River flows for fifty-eight miles through the Klamath
Mountains in Northern California.o' Cattle ranching and dairying
and the associated hay production, dominate the Scott Valley's economy,"' while nearby mountains are devoted to wilderness and commercial forestry. 20s The Scott River is one of four major tributaries to
the Klamath River, with flow patterns typical of many California rivers:
the highest flows occur January through May and the lowest flows occur in late summer. 204 Historical flow averages also reflect high variability, with a high of 1,081,013 acre-feet flowing in water year 1974
and a low of 54,106 acre-feet flowing in 1977.205 Several factors have
caused base flows in the Scott River to decline since the late 1970s.206
These factors include surface diversions, changing vegetation conditions, stream channel aggradation, and increased groundwater pumping in the Scott Valley.207
The state recognizes the interconnectedness of the area's groundwater and the Scott River. 20 s The California Water Code declares that
"it is necessary to include interconnected ground waters in any determination of the rights to the water of the Scott River as a foundation
for a fair and effective judgment of such rights." 20" This is the only instance in which the Legislature has recognized the interconnectedness
of surface and ground water. Hydrologists and legal scholars might
cheer this legislative recognition of the scientific reality but for the
stubborn insistence that the Scott River is somehow unique: Cal. Water
Code § 2500.5(b) specifies that "it is necessary that the provisions of
this section apply to the Scott River only." 20
California groundwater law is thus at odds with science and, under
§ 2500.5, it is also at odds with itself. Environmental advocates, perhaps discouraged by the legislative inaction, have grabbed hold of the
Scott River as a tool to bring about change in groundwater law."
Environmental Law Foundation v. State Water Resource Control Board,
201. THOMAS HARTER & RYAN HINES, UNIV. OF CAL., DAvIs, Scorr VALLEY COMMUNTIY
GROUNDWATER STUDY PLAN 18 (Feb. 11, 2008), available at
http://groundwater.ucdavis.edu/Publications/GWStudy-Plan-2008-02-1 1-H.pdf.
202. Id. at 12.
203. Id. at 17.
204. Id. at 18.
205. Id.
206. Id. at 19.
207. Id. at 20.
208. Id.at 24.
209. CAL. WATER CODE § 2500.5(b) (West 2011).
210. Id.
211. Press Release, Pac. Coast Fed'n of Fishermen's Ass'ns et al., Fishing and Conservation Groups Sue over Poor Water Management of Northern California's Scott
River, (June 24, 2010), available at
http://www.envirolaw.org/documents/ScottRiverPTDSuit-PR.pdf.
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currently before the Sacramento County Court,212 is the first volley of
what will undoubtedly be a long series of battles in California courtrooms to force the state to take greater control of groundwater resources. In this case, the Environmental Law Foundation (ELF) has
joined with salmon fishermen to sue the State Water Resource Control
Board (SWRCB) and Siskiyou County, challenging groundwater manGroundwater pumping near
agement practices in the Scott Valley.'
but
the river is regulated under a1980 SWRCB adjudication,'
groundwater pumping extraction 500 feet or more from the river remains unregulated save for an initial well drilling permit issued by the
County." The petitioners claim that the state and county's regulatory
inaction drives agricultural demand for groundwater," 6 lowering the
water table in the Scott Valley, draining the river, and damaging the
river's overall health. As a result, petitioners allege, fish populations
have been imperiled. 1 Particularly damaging to the petitioning fishermen is the declining ocean populations of Pacific salmon, which reproduce in inland streams such as the Scott River.21s State and federal
Endangered Species Act (ESA) provisions, intended to protect the declining salmon populations, further harm the fishermen by limiting
harvests or completely closing large areas to salmon fishing.219 Respondents argue that reduced salmon populations, and the related
ESA restrictions, are caused by the state and county's failure to manage
the groundwater supplies in in a way that preserves the river's ecological health.22 o
The petitioners do not rely on the simplest legal theory available:
the adjudication and permits violate Code § 2500.5 by not accounting
for groundwater withdrawal's effect on the Scott River. Rather, revealing their broader aspirations, the petitioners bypass Code § 2500.5 and
rely on the Public Trust Doctrine as set forth in National Audubon."'
The petitioners claim that the SWRCB has failed to protect "groundwater with a hydrological connection to public trust waters in the Scott
River Valley."222 Against the County, the petitioners claim that the
County failed to consider the ecological impact on the Scott River
212. Petition for Writ of Mandamus, Envtl. L. Found. v. State Water Resource Control Bd., filed in Sacramento County Superior Court, June 23, 2010 (No. 34-201080000583), available at https://services.saccourt.com/PublicDMS/Search.aspx (search
using case number).
213. Id.
214. Id.
215. Id.
216. Press Release, supranote 211.
217. First Amended Petition for Writ of Mandamus at 2, Envtl. L. Found. v. State
Water Resource Control Bd., filed in Sacramento County Superior Court, Oct. 15,
at
available
34-2010-80000583),
(No.
2010
https://services.saccourt.com/PublicDMS/Search.aspx (search using case number).
218. HARTER & HINES, supra note 201, at 33-35.
219. First Amended Petition for Writ of Mandamus, supranote 217, at 2-3.
220. Id. at 2.
221. Id. at 6, 8.
222. Id. at 9.
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when issuing groundwater extraction permits and failed to continually
monitor ecological impacts and revise its water management policies
in order to protect the public trust resources of the Scott River."
The petitioners originally alleged that the SWRCB and the County
have "identical and concurrent duties" to protect public trust resources."' Petitioners later amended their complaint and softened
their stance by alleging that the government has "authority" to protect
the public trust,2 25 although the amended complaint retains the
stronger language when alleging that the groundwater permits as issued were "contrary to [the County's] duties under the Public Trust
Doctrine. "226
Petitioners seek injunctions preventing Siskiyou County from permitting well drilling beyond the adjudication's boundaries until the
County manages the water in a manner consistent with its public trust
obligations. 2 More importantly, petitioners seek a court order declaring the public trust to extend to all groundwater "hydrologically connected to navigable surface flows" currently protected by the PTD."2
A ruling in favor of the petitioners would reverberate throughout
California water law. The issuance of injunctions would give substance
to the Legislature's recognition of the hydrological reality that all water in the Scott River basin is interconnected, not just the water within
the arbitrary adjudication boundaries.
Regardless of the outcome of the Scott River case, more PTD suits
for other groundwater basins are likely to be filed. A favorable Scott
River decision would speed up that process and add some legal authority to arguments for state-level management of groundwater.
If courts were to generally extend the Public Trust Doctrine to include groundwater, the SWRCB and local water management agencies
would be forced into the re-evaluation process mandated by National
Audubon. This would lead to water-rights chaos throughout the state
and legislature, or more likely, the California Supreme Court would
finally have to toll the death of the separate legal regimes and integrate ground and surface water regulation. In 2000, the California
Supreme Court indicated that it might be willing to do so: in Barstow v.
Mojave Water Agency, 2 1 Justice Chin wrote that courts should be able to
"reduce to a reasonable level the amount the overlying user takes from
an overdrafted basin. "230
However, the isolated effect of a win for the ELF in the Scott River
case would not result in immediate change. The court could bypass
the PTD theory and rule in favor of the ELF based on the Scott River
223.
224.
225.
226.
227.
228.
229.
230.

Id. at 11.
Petition for Writ of Mandamus, supra note 212, at 1.
First Amended Petition for Writ of Mandamus, supra note 217, at 1.
Id. at 1 (emphasis added).
Id. at 13.
Id. at 12.
Barstow v. Mojave Water Agency, 5 P.3d 853 (Cal. 2000).
Id.
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Valley's special status under the California Water Code."' The Scott
River Valley's specific protection under the Code lend more weight to
the environmental balancing of the area's groundwater resources, but
it is not certain to have the same impact on other public trust resources not specifically enumerated. Even if the ELF wins the Scott
River case based on the PTD theory, the legislature's express limitation
of the SWRCB's groundwater authority to the Scott River Valley would
give reluctant courts a reason to limit the application of the PTD in
other areas.
The government might emerge from the Scott River case with a
duty to account for groundwater use under the Public Trust Doctrine,
but this would not necessarily curtail groundwater pumping. In a
January 21 decision, Judge Connolly spoke of "a historical struggle
about the ... proper apportionment of water to serve the obviously
legitimate and important needs of the agricultural community in Siskiyou County versus the public trust or resource broader beneficial
uses."1 2 Judge Connolly emphasized that if the Public Trust included
groundwater, this would not require the surrender of private rights to
the Public Trust, but would only require the government to balance
competing interests. Depending on how each judge views the weight
of the competing interests, this balancing could lead to very different
outcomes in different areas.
The Scott River decision might not even reach that far: Judge
Connelly also pointed . out the confusion in the complaint about
whether the government has the duty or merely the authority to protect the public trust."' Judge Connelly made it clear that at least at
this early stage, he views the case as bearing on the government's "authority" over the public trust resources, and not establishing an obligation to protect those resources." Judicial recognition of the government's authority over groundwater would not compel the government
to control groundwater use; it would simply allow the government to
do so.
At the very least, the potential effects of the Scott River case are not
clear because it is still in the very early stages of litigation. The case is
likely to be long and complicated, and it might develop in unpredictable ways. However, even if the direct effect of the Scott River case is
limited, the case is directing more public attention toward groundwater management.
231. CAL. WATER CODE § 2500.5(b) (West 2011).
232. Order Overruling Respondent Siskiyou County's Demurrer, Ex. A at 64, Envtl.
L. Found. v. State Water Resource Control Bd., filed in Sacramento County Superior
Court, Feb. 3, 2011 (No. 34-2010-80000583), availableat
https://services.saccourt.com/PublicDMS/Search.aspx (search using case number).
233. Judge Connolly remarked, "I am unsure at this point given the arguments and
some of the reference in the pleadings whether they are seeking a declaration that
finds that State Water Resources Control Board has that authority, or in the alternative
[they are] seeking the declaration that says that plus they have the obligation to undertake that task." Id. at Ex. A at 63.
234. Id., Ex. A at 67.
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The PTD is making a "comeback" in California in other ways as
well.' Another ongoing case, filed in September 2010 in Sacramento
County Superior Court, seeks to further curtail water pumping in the
Delta under the PTD.23" The increased interest in the PTD, combined
with heightened public and judicial scrutiny of groundwater management, has the potential to result in a substantial expansion of California's PTD into the realm of groundwater.
CONCLUSION

As potentially important as California's recent PTD cases are, they
will not come as a surprise to PTD scholars. In his article, Sax wrote of
the long historical development leading to the modern PTD.23" His
words resound as prescient when applied to current legal developments in California:
The cases present legal theories which are as diverse as lawyers'
imaginations are fertile . .. This diversity is not merely the product of
variant legal skills and attitudes; it is largely attributable to the enormous disparity in legal standards which govern different resource
problems. Our legal system tends to provide specific and limited responses to particular problems ... [but] a hundred other environmental problems will remain untouched until some dramatic event
mobilizes public opinion and leads to legislative and administrative action. 23

Sax explained that, in the face of inconsistency and inaction from
the Legislature and state agencies, people see the courts as a place to
get things done. 3
Sax's explanation of events leading up to 1971 continues to ring
true in the 21st century. ELF v. SWRCB and related PTD cases in California are incremental steps in the long development of what the PTD
proponents see as the consistent overarching answer to our most urgent and important environmental and social problems.
Whatever the outcome of the case, similar lawsuits will follow that
will seek to leverage the inconsistencies in California's water laws and
the public's increasing awareness of the state's water issues. The DWR
has called groundwater "California's invisible resource,"240 and aside
from being unseen, its importance to the state is largely unappreciated.

235. Pace, supranote 184.
236. Verified Petition for Writ of Administrative Mandate and Declaratory and Injunctive Relief, Cal. Water Impact Network v. Cal. State Water Resource Control Bd.,
filed in Sacramento County Superior Court, Sept. 3, 2010 (No. 34-2010-80000653)
court filings available at https://services.saccourt.com/PublicDMS/Search.aspx
(search using case number). The complaint alleges that the the SWRCB has an "affirmative duty" to protect the ecosystem of the Delta, under the PTD and other laws.
237. Sax, supranote 172, at 474.
238. Id.
239. Id.
240. BULLErlN 118, supranote 8, at 20.
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In the face of powerful political opposition, the California Legislature has consistently been reluctant to remove control over groundwater from local governments. As the litigation surrounding the ecological problems in the Delta demonstrates, the Legislature does respond
to public anger over court decisions. If this recent history is any guide,
the public's decision-making is more likely than anything else to force
the state to seriously address groundwater management in California.

